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By E-Mail and Regular Mail 
 
January 16, 2018 
 
Michael Paglialonga 
New York State Department of Labor 
State Office Campus 
Building 12 
Room 509 
Albany, New York 12240 
 
Re: I.D. No. Lab-47-17-00011-P 
 Employee Scheduling (Call-In Pay) 
 
Dear Mr. Paglialonga: 
 
We are writing on behalf of Coalition of Provider Associations, Inc. (COPA) regarding the 
above Proposed Rule Making.  COPA consists of five associations – The Alliance of Long 
Island Agencies, Inc. (ALIA), Cerebral Palsy Associations of New York State (CP OF NYS), 
the Developmental Disabilities Alliance of Western New York (DDAWNY), the 
InterAgency Council of Developmental Disabilities Agencies, Inc. (IAC), and the New York 
Association of Emerging and Multicultural Providers (NYAEMP) – because people with 
disabilities, their families, and the organizations that support them felt the need to unify 
in their quest to ensure that adequate services are available for those who require 
them. COPA represents over 250 not-for-profit agencies across New York State that 
provide supports and services to hundreds of thousands of New Yorkers with 
intellectual and developmental disabilities (I/DD) and employ more than 75,000 
dedicated direct support professionals with combined annual operating budgets of 
nearly $5.2 billion. 
 
We urge DOL to amend the proposed regulation to exempt not-for-profit organizations 
providing services or operating programs licensed, certified or funded by New York State 
or a political subdivision thereof (i.e., county, town or city). 
 
Our member organizations are an integral part of this state’s social safety need 
providing residential and day program services for children and adults with intellectual 
and developmental disabilities including residential and day program services certified 
by NYS OPWDD and funded by NYS Medicaid, early intervention services for infants with 
special needs funded by the state and municipalities, special education services for 
children with special needs funded by the state and municipalities, and health and 
behavioral health care services licensed and funded by Medicaid.   
 
The Notice of Proposed Rule Making includes testimony provided by workers describing 
the “precarious nature of jobs, . . . schedules with little or no worker input, schedules 
that vary wildly day-to-day or week-to-week, and schedules that demand around-the-  
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clock availability.”  Workers reported that “they often do not find out until hours before their shift 
whether they will work that day and face involuntary rotation or shift extensions with little or no 
notice.” These reports reflect the plight of low paid employees in the retail and fast food industries 
where workers are too often viewed as commodities. These are not problems that face the direct care 
workers that are the backbone of our organizations.   
 
Our direct care workers are caregivers that provide “hands-on” care services that often include personal 
hygiene, washing, bathing, feeding and dressing. As much as 80% of our work force consists of direct 
care staff and direct care staffing levels are typically mandated by state regulations and essential to 
insure the health and safety of service recipients.  Failure to maintain mandated staffing levels can result 
in administrative action including suspension or even revocation of operating certificates.  
 
These proposed regulations will adversely impact our member organizations by increasing costs. Our 
members must be ready at all times to respond to employee absences because our service recipients 
require continuous supervision to protect their health and safety.  In addition to employee sick-days, our 
direct care employees are typically required to accompany service recipients at emergency rooms, 
inpatient hospital beds and other medical care and treatment. When a service recipient in a group home 
has a medical emergency or needs urgent medical care, our member agencies send direct care staff with 
them and then must immediately secure back-up direct care staff to insure that all residents in a group 
home are supervised with the mandated staffing levels. 
 
Respite program providers will also face significant financial costs of compliance. Respite programs 
provide temporary relief for families and other caregivers for several hours in a day or overnight.  
Respite programs provide families who are caring for individuals with a disability with just that – a 
respite or a break. However, family members may schedule respite services in advance and then cancel 
the service without any notice due to a family illness or emergency. In this case, the respite provider 
receives no reimbursement from the state for these cancelled services and thus, has no funding to pay 
for the cost of compliance with the proposed regulation. Conversely, a family may encounter an 
emergency or crisis that needs unscheduled respite care. In this case, back-up staffing is essential to 
meet the need. 
 
A similar issue exists in the OPWDD self-direction program. Under self-direction, families receive funding 
directly from the state and make their own arrangements for support staffs to assist in caring for an 
individual with I/DD living in their home. Our member organizations often act as a fiscal intermediary 
responsible for paying the staff hired by the family. If the family cancels or changes staffing schedules, 
our member organizations as the employer of record may face costs imposed under the proposed rule 
even though they have no responsibility for the change in scheduling. Again, these costs are not 
included in the funding provided by the state.  
 
Thus, when our member organizations need back-up staffing due to employee absences or service 
recipient emergencies, it is only because they are protecting the health and safety of the individuals 
they serve. They are not manipulating employee shifts and hours to maximize profits or reduce 
overhead. Our member organizations have a legal and moral obligation to maintain required staffing 
levels at all times – obligations never imposed on or assumed by retail stores and fast food restaurants.  
This critical distinction forms the key argument in support of an exemption.   
 
Last year, the state implemented a program of increases in the state’s minimum wage. In order to 
implement the new minimum wage levels for our programs and services, the state had to provide 



increased reimbursement to our member organizations to pay for the cost of the minimum wage 
increases.  In addition to the increase in state funding for minimum wage compliance, last year’s state 
budget also included two cost of living adjustments of 3.25% each for direct care and clinical staff to be 
implemented this year. These increases reflect the agreement throughout government that our direct 
care workers are underpaid and that increased state funding is needed to permit our direct care 
employees to earn a “living wage.” 
 
However, government funding for these programs and services does not include any funding for the cost 
of complying with the proposed rule. This proposed rule then becomes an unfunded mandate.  Just as in 
the case of the minimum wage increases, absent additional state funding, our member agencies will be 
unable to fund the cost of compliance.  Although the state was able to calculate the necessary additional 
funding required for each of our member organizations to meet the minimum wage increases, there is 
no feasible method to determine the potential cost of compliance of the proposed rule.  It is impossible 
to predict employee absences, program recipient’s medical emergencies, and family emergencies to 
determine the cost of compliance.  However, we can predict with full confidence that compliance with 
requirements of the proposed rule will impose substantial additional and unfunded costs on our 
member organizations. 
 
Rather than increasing operating costs for our member organizations and increasing state 
reimbursement for programs and services to pay for the cost of compliance, we strongly urge that the 
proposed regulation include a provision granting an exemption for not-for-profit member organizations 
providing services or operating programs licensed, certified or funded by state or local government for 
children and adults with disabilities. 
 
Thank you for your consideration, 
 

 
     

  
 
                          
 
 
 
 
 
 
cc:   Honorable Kerry A. Delaney, Acting Commissioner, NYS OPWDD 
 Louis Raffaele, Chief Budget Examiner, NYS DOB 
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