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20112011--Governor Cuomo: Governor Cuomo: ““New York New York 
is at a crossroadsis at a crossroads””

•• Budget challengesBudget challenges--$9$9--$10 billion deficit $10 billion deficit 
projectionprojection

•• MRT (Medicaid Redesign Team) MRT (Medicaid Redesign Team) 
•• Budget deadlineBudget deadline--April 1April 1--met for first time met for first time 

in memoryin memory
•• Budget goalBudget goal--balanced budgetbalanced budget--met met 



20112011--MEDICAID REDESIGN TEAMMEDICAID REDESIGN TEAM

•• GOVERNOR CUOMOGOVERNOR CUOMO’’S STATE OF THE STATE (January 5, S STATE OF THE STATE (January 5, 
2011):2011):
–– MEDICAID AS ONE OF THREE PRIMARY FOCUS AREASMEDICAID AS ONE OF THREE PRIMARY FOCUS AREAS
–– NOT BUDGET CUTTING OR TRIMMING,BUTNOT BUDGET CUTTING OR TRIMMING,BUT--
–– REINVENTING, REORGANIZING, AND REDESIGNING PROGRAMS REINVENTING, REORGANIZING, AND REDESIGNING PROGRAMS 

AND AGENCIESAND AGENCIES
–– MEDICAID REDESIGN TEAM MEDICAID REDESIGN TEAM ““The Team must submit its first The Team must submit its first 

report with findings and recommendations to the Governor by report with findings and recommendations to the Governor by 
March 1 for consideration in the budget process. The Team shall March 1 for consideration in the budget process. The Team shall 
submit quarterly reports thereafter until the end of Fiscal Yearsubmit quarterly reports thereafter until the end of Fiscal Year
20112011--12, when it disbands.12, when it disbands.””

–– REQUIRES THOROUGH REVIEW OF MEDICAID PROGRAMS AND REQUIRES THOROUGH REVIEW OF MEDICAID PROGRAMS AND 
AGENCY PRACTICESAGENCY PRACTICES



20112011--OPWDD OVERSIGHT OPWDD OVERSIGHT 

•• Courtney Burke, Commissioner OPWDDCourtney Burke, Commissioner OPWDD
•• Roger Bearden, CQCRoger Bearden, CQC
•• Compliance not limited to financial issues; Compliance not limited to financial issues; 

includes protection of patients from abuse, includes protection of patients from abuse, 
neglect, or dangerneglect, or danger

•• Exclusion remedy for abuse, neglect, Exclusion remedy for abuse, neglect, 
threatsthreats



CORE QUESTIONS IN MEDICAID  CORE QUESTIONS IN MEDICAID  
PROGRAM INTEGRITYPROGRAM INTEGRITY

•• How do we determine whether NY Medicaid and How do we determine whether NY Medicaid and 
its patients get the services it is paying for? its patients get the services it is paying for? 
(actually rendered, ordered, needed, (actually rendered, ordered, needed, 
documented, minimum  quality) documented, minimum  quality) 

•• How do we identify the providers most likely to How do we identify the providers most likely to 
succeed, or most likely to fail in their compliance succeed, or most likely to fail in their compliance 
and patient care obligations? and patient care obligations? 

•• How should we treat these identified providers?How should we treat these identified providers?



THE PATH TO MANDATORY THE PATH TO MANDATORY 
COMPLIANCECOMPLIANCE
•• New York Mandatory Compliance Program and New York Mandatory Compliance Program and 

Certification for Providers receiving >$500,000 Certification for Providers receiving >$500,000 
20092009

•• Affordable Care Act Section 6402Affordable Care Act Section 6402--Report, Report, 
Refund, and Explain OverpaymentsRefund, and Explain Overpayments--3/23/2010; 3/23/2010; 
65016501--Terminated PersonsTerminated Persons--1/1/111/1/11

•• Affordable Care Act Section 6401(a)(7)   Affordable Care Act Section 6401(a)(7)   --
Mandatory Compliance Plans for Skilled Nursing Mandatory Compliance Plans for Skilled Nursing 
Facilities by March 24, 2012; others to follow Facilities by March 24, 2012; others to follow 
(Section 6401)(Section 6401)

•• November 1, 2010 Sentencing GuidelinesNovember 1, 2010 Sentencing Guidelines



COMPLIANCE EFFECTIVENESS COMPLIANCE EFFECTIVENESS 
EXPECTATIONSEXPECTATIONS--SENTENCING SENTENCING 
GUIDELINESGUIDELINES

1.1. the organization exercises the organization exercises due diligencedue diligence to prevent and to prevent and 
detect inappropriate conduct by the Medicaid provider; detect inappropriate conduct by the Medicaid provider; 

2.2. the organization promotes an the organization promotes an organizational cultureorganizational culture that that 
encourages ethical conduct and is encourages ethical conduct and is committed to compliancecommitted to compliance with with 
the law; and the law; and 

3.3. the compliance program is reasonably designed, implemented, the compliance program is reasonably designed, implemented, 
and enforced so that the program is and enforced so that the program is generally effective in generally effective in 
preventing and detecting improper conduct. preventing and detecting improper conduct. 

Failure to prevent or detect specific offenses does not necessarFailure to prevent or detect specific offenses does not necessarily ily 
mean that the program is not generally effective in preventing amean that the program is not generally effective in preventing and nd 
detecting such conduct.detecting such conduct.

Federal Sentencing Guidelines most recent amendment effective 11Federal Sentencing Guidelines most recent amendment effective 11/1/2010 Section 8B2.1(a)/1/2010 Section 8B2.1(a)



NEW YORK 2005 STATUTENEW YORK 2005 STATUTE

The legislature finds that medical assistance The legislature finds that medical assistance 
[Medicaid] providers may be able to [Medicaid] providers may be able to 
detect and correct payment and billing detect and correct payment and billing 
mistakes and fraud if required to develop mistakes and fraud if required to develop 
and implement compliance programs.and implement compliance programs.””

-- New York Social Services LawNew York Social Services Law §§ 363363--dd



ACA COMPLIANCE ACA COMPLIANCE 
REQUIREMENTSREQUIREMENTS--NURSING NURSING 
FACILITIESFACILITIES
• Section 6102 of the Affordable Care 

Act requires a nursing facility or 
skilled nursing facility to have in 
operation a compliance and ethics 
program by March 24, 2013; final CMS 
regulations required by March 24, 2012

• Draft CMS regulations expected fall 2011



ACA COMPLIANCE REQUIREMENTSACA COMPLIANCE REQUIREMENTS

• Section 6401(a) of the Affordable Care Act 
requires that providers and suppliers, as a 
condition of enrollment in Medicare, Medicaid or 
CHIP establish a compliance program that 
contains certain “core elements”

• – The Secretary, in consultation with the HHS OIG, must 
establish core elements

• – The Secretary may determine the date that providers 
and suppliers must establish the required core elements

• – The Secretary must consider the extent to which 
adoption of compliance programs by providers or 
suppliers is widespread



“The Secretary, in consultation with 
the HHS OIG, must establish
core elements”
• CMS issued a solicitation of comments for 

Sections 6102 and 6401(a) of the 
Affordable Care Act – Ethics and 
Compliance Program on September 22, 
2010

• OMIG and NY provider associations have 
together provided comments

• Final Regulation at 78 FR 5892 
(2/2/2011) –defers compliance rules for 
further review



ACA SECTION 6402 MEDICARE 
AND MEDICAID MANDATORY 
REPORTING REQUIREMENTS
• (d) REPORTING AND RETURNING OF OVERPAYMENTS—
• (1) IN GENERAL—If a person has received an

overpayment, the person shall—
• (A) report and return the overpayment to the 

Secretary, the State, an intermediary, a carrier, or a 
contractor, as appropriate, at the correct address; 
and

• (B) notify the Secretary, State, intermediary, carrier, 
or contractor to whom the overpayment was 
returned in writing of the reason for the 
overpayment.



ACA SECTION 6402 MEDICARE 
AND MEDICAID MANDATORY 
REPORTING REQUIREMENTS
• (2) DEADLINE FOR REPORTING AND 

RETURNING OVERPAYMENTS—An overpayment 
must be reported and returned under paragraph 
(1) by the later of—

• (A) the date which is 60 days after the date on 
which the overpayment was identified; or

• (B) the date any corresponding cost report is 
due, if applicable.



ACA SECTION 6402 (h)
MEDICARE AND MEDICAID 
MANDATORY  PAYMENT 
SUSPENSION 
•• New 42 CFR 455.23 New 42 CFR 455.23 requiresrequires that the state that the state 

suspend Medicaid payments to a provider when suspend Medicaid payments to a provider when 
there is there is ““an investigation of a credible allegation an investigation of a credible allegation 
of fraud.of fraud.””

•• ‘‘‘‘[a]llegations are considered to be credible [a]llegations are considered to be credible 
when they have indicia of reliabilitywhen they have indicia of reliability’’’’

•• CMS will take back federal participation if state CMS will take back federal participation if state 
fails to suspend payments  fails to suspend payments  



How do we identify the providers How do we identify the providers 
most likely to succeed, or most most likely to succeed, or most 
likely to fail in their compliance and likely to fail in their compliance and 
patient care obligations?patient care obligations?

•• Existing approaches:Existing approaches:
–– Field audits/desk audits (is there a physician Field audits/desk audits (is there a physician 

order for the service? Is there a record the order for the service? Is there a record the 
patient actually received the service?) patient actually received the service?) 

–– Data matchesData matches--billing for deceased patients, billing for deceased patients, 
billing for outpatient services during hospital billing for outpatient services during hospital 
staystay

–– Third party payor reviewsThird party payor reviews-- paying for paying for 
something someone else should pay for something someone else should pay for 



How do we identify the providers How do we identify the providers 
most likely to succeed, or most most likely to succeed, or most 
likely to fail in their compliance and likely to fail in their compliance and 
patient care obligations?patient care obligations?

•• Newer approachesNewer approaches
–– Clinical auditsClinical audits--do the services rendered and billed do the services rendered and billed 

map against patient assessment and treatment plan map against patient assessment and treatment plan 
of care?  Why are patients with no prior diabetes of care?  Why are patients with no prior diabetes 
diagnosis getting test strips?  Why are patients with diagnosis getting test strips?  Why are patients with 
no positive HIV test getting AIDS medications? Has a no positive HIV test getting AIDS medications? Has a 
physician who ordered $10 million in home health physician who ordered $10 million in home health 
services actually seen and treated the patients for services actually seen and treated the patients for 
whom services are ordered?whom services are ordered?



How do we identify the providers How do we identify the providers 
most likely to succeed, or most most likely to succeed, or most 
likely to fail in their compliance and likely to fail in their compliance and 
patient care obligations? patient care obligations? 

•• Brown baggingBrown bagging
•• CardswipeCardswipe
•• Lost or stolen prescriptions filled for patientsLost or stolen prescriptions filled for patients
•• Deceased beneficiariesDeceased beneficiaries
•• % oral scripts (patient, prescriber and % oral scripts (patient, prescriber and 

pharmacy) pharmacy) 



How do we identify the providers How do we identify the providers 
most likely to succeed, or most most likely to succeed, or most 
likely to fail in their compliance and likely to fail in their compliance and 
patient care obligations?patient care obligations?
•• Newer approachesNewer approaches
•• Data analysis on third party claim payment Data analysis on third party claim payment 

information received from private payors and information received from private payors and 
MedicareMedicare
–– Who got paid twiceWho got paid twice
–– Who reported Who reported ““zero fillzero fill”” when actually paid?when actually paid?
–– Who charged us after payment in full by private payorWho charged us after payment in full by private payor
–– Who kept the money? Who kept the money? 



How do we identify the providers How do we identify the providers 
most likely to succeed, or most most likely to succeed, or most 
likely to fail in their compliance and likely to fail in their compliance and 
patient care obligations? patient care obligations? 

•• Newer approachesNewer approaches
–– Medicaid Integrity Contractor (required by feds)Medicaid Integrity Contractor (required by feds)
–– Medicaid RAC (required by feds, solely 3d party  in Medicaid RAC (required by feds, solely 3d party  in 

NY)NY)
–– Salient data miningSalient data mining

•• Geographic mappingGeographic mapping
•• Time mappingTime mapping
•• Network analysisNetwork analysis
•• Claim denial analysisClaim denial analysis



How do we identify the providers How do we identify the providers 
most likely to succeed, or most most likely to succeed, or most 
likely to fail in their compliance and likely to fail in their compliance and 
patient care obligations?patient care obligations?

•• InvestigatorInvestigator’’s technique: ask them when s technique: ask them when 
you already know the answeryou already know the answer

•• Compliance technique: testingCompliance technique: testing
•• ““No provider left behindNo provider left behind””



How do we identify the providers How do we identify the providers 
most likely to succeed most likely most likely to succeed most likely 
to succeed in their compliance and to succeed in their compliance and 
patient care obligations?patient care obligations?
•• SelfSelf--disclosures in absence of pending disclosures in absence of pending 

investigationinvestigation
–– False time sheetsFalse time sheets
–– Uncredentialed provider Uncredentialed provider 
–– No documentation to support Medicaid paymentNo documentation to support Medicaid payment
–– Excluded ordering/servicing providerExcluded ordering/servicing provider
–– Rolling up on full and half day servicesRolling up on full and half day services
–– Physicians requested to back date orders and Physicians requested to back date orders and 

authorizationsauthorizations
–– Services not authorized by habilitation plan Services not authorized by habilitation plan 



THE OMIG STORYTHE OMIG STORY--NO PROVIDER NO PROVIDER 
LEFT BEHINDLEFT BEHIND
•• New YorkNew York’’s  Mandatory Compliance Programs  Mandatory Compliance Program
•• Every Medicaid provider which receives or orders Every Medicaid provider which receives or orders 

more than $500,000 in Medicaid reimbursed more than $500,000 in Medicaid reimbursed 
services must have an effective compliance services must have an effective compliance 
program including 8 elementsprogram including 8 elements

•• Every Medicaid provider subject to Every Medicaid provider subject to 
requirements:requirements:
–– As of October 1, 2009 must have effective compliance As of October 1, 2009 must have effective compliance 

program program 
–– As of December 31, 2009 must certify that it has an As of December 31, 2009 must certify that it has an 

effective compliance program effective compliance program 



THE OMIG STORYTHE OMIG STORY--NO PROVIDER NO PROVIDER 
LEFT BEHIND LEFT BEHIND 

•• Every Medicaid provider which receives or Every Medicaid provider which receives or 
orders more than $500,000 in Medicaid orders more than $500,000 in Medicaid 
reimbursed services in 12 months  must reimbursed services in 12 months  must 
have an effective compliance program have an effective compliance program 
including 8 elementsincluding 8 elements



FIRST COMPLIANCE YEARFIRST COMPLIANCE YEAR--20102010--
EASY EXAMEASY EXAM--SIGN YOUR NAME, SIGN YOUR NAME, 
SCORE 100SCORE 100

•• Every Medicaid provider subject to Every Medicaid provider subject to 
requirement must certify during December requirement must certify during December 
2009 that it has an effective compliance 2009 that it has an effective compliance 
program program 



HOW DID NY PROVIDERS DO ON HOW DID NY PROVIDERS DO ON 
THE EASY EXAM?THE EASY EXAM?

•• AS OF APRIL 1, 2010, THREE MONTHS AS OF APRIL 1, 2010, THREE MONTHS 
AFTER THE REQUIRED AFTER THE REQUIRED ““SIGN YOUR SIGN YOUR 
NAME, GET 100NAME, GET 100”” Exam. . .Exam. . .



HOW DID NY PROVIDERS DO ON HOW DID NY PROVIDERS DO ON 
THE EASY EXAM?THE EASY EXAM?

•• 50% flunked!50% flunked!



Options when 50% flunk Options when 50% flunk ““no no 
provider left behindprovider left behind””

•• Blame the students (providers)Blame the students (providers)
•• Blame the teachers (OMIG)Blame the teachers (OMIG)
•• Blame the parents (Board, CEO)Blame the parents (Board, CEO)
•• Figure out how to do better Figure out how to do better 



EASY EXAMEASY EXAM--YOU FLUNKED THE YOU FLUNKED THE 
FIRST TIME, WE WILL TELL YOU FIRST TIME, WE WILL TELL YOU 
THE ANSWERTHE ANSWER--GIVE IT BACK TO USGIVE IT BACK TO US
•• Letters to every nonLetters to every non--certifying provider over certifying provider over 

$500,000 per year$500,000 per year
•• Personal visits and phone callsPersonal visits and phone calls
•• Webinars and trade association presentationsWebinars and trade association presentations
•• Detailed website instructions, discussion of Detailed website instructions, discussion of 

consequences of nonconsequences of non--certificationcertification
•• Extended deadline to October 1Extended deadline to October 1
•• What happened?What happened?



EASY EXAMEASY EXAM--YOU FLUNKED THE YOU FLUNKED THE 
FIRST TIME, WE WILL TELL YOU FIRST TIME, WE WILL TELL YOU 
THE ANSWERTHE ANSWER-- JUST GIVE IT BACK JUST GIVE IT BACK 
TO USTO US

•• 20% still flunked!20% still flunked!



How do we identify the providers How do we identify the providers 
most likely to succeed most likely most likely to succeed most likely 
to succeed in their compliance and to succeed in their compliance and 
patient care obligations?patient care obligations?

•• Good newsGood news--almost no failures to certify almost no failures to certify 
compliance by eligible NYSARC or CP compliance by eligible NYSARC or CP 
organizationsorganizations

•• Good newsGood news--significant disclosures by significant disclosures by 
NYSARC and CP organizations NYSARC and CP organizations 



SECOND COMPLIANCE EXAMSECOND COMPLIANCE EXAM--20102010--
EASY EXAMEASY EXAM--SIGN YOUR NAME, SIGN YOUR NAME, 
READ OUR SUMMARY AND READ OUR SUMMARY AND 
FOLLOW IT, SCORE 100FOLLOW IT, SCORE 100

•• Show me the SUMMARY . . .Show me the SUMMARY . . .



New York State Social Services Law Section 363New York State Social Services Law Section 363--d.Subsection 2d.Subsection 2
Certification by December 31 of each yearCertification by December 31 of each year-- ““effectiveeffective””

18 NYCRR Section 521.3 (c)18 NYCRR Section 521.3 (c)

A compliance program shall include the following 8 elements:A compliance program shall include the following 8 elements:

•• Element 1:  Element 1:  Written Policies and ProceduresWritten Policies and Procedures
•• Element 2:  Element 2:  Designation of Compliance OfficerDesignation of Compliance Officer
•• Element 3:  Element 3:  Training and EducationTraining and Education
•• Element 4:  Element 4:  Communication lines to the Compliance OfficerCommunication lines to the Compliance Officer
•• Element 5:  Element 5:  Disciplinary PoliciesDisciplinary Policies
•• Element 6:  Element 6:  Identification of Compliance Risk Areas and nonIdentification of Compliance Risk Areas and non--compliancecompliance
•• Element 7:  Element 7:  Responding to Compliance IssuesResponding to Compliance Issues
•• Element 8:Element 8: Policy of NonPolicy of Non--Intimidation and NonIntimidation and Non--RetaliationRetaliation

New York: Eight Elements  of 
Compliance Program; Certification of 

Compliance  



New York Compliance New York Compliance 
Measurement ToolMeasurement Tool

•• Cited by CMS as modelCited by CMS as model
•• Available on OMIG websiteAvailable on OMIG website

–– www.OMIG.NY.Govwww.OMIG.NY.Gov



2011 NEW YORK  COMPLIANCE2011 NEW YORK  COMPLIANCE

•• How are we doing in 2011?How are we doing in 2011?
–– Somewhat better, but not as well as we Somewhat better, but not as well as we 

hopedhoped--even with organizations contacted in even with organizations contacted in 
20102010

–– OMIG is now doing onOMIG is now doing on--site compliance site compliance 
reviews  to assess the compliance programs reviews  to assess the compliance programs 
of specific providersof specific providers

–– Start with good ones for modelingStart with good ones for modeling
–– Move to weaker ones for interventionMove to weaker ones for intervention



2011 NEW YORK COMPLIANCE2011 NEW YORK COMPLIANCE

•• Universe of Providers by Provider ID paid or Universe of Providers by Provider ID paid or 
ordered over $1 million: 19,885ordered over $1 million: 19,885

•• Providers by Provider ID paid or ordered over $1 Providers by Provider ID paid or ordered over $1 
million not certified (as of 3/10/11)  4,352   million not certified (as of 3/10/11)  4,352   
(22%)  (22%)  

•• Universe of Providers by Provider ID paid or Universe of Providers by Provider ID paid or 
ordered over $5 million not certified: 234         ordered over $5 million not certified: 234         

•• Small number of ordered over $1 million       Small number of ordered over $1 million       



WHAT SHOULD OMIG DO WITH WHAT SHOULD OMIG DO WITH 
ORGANIZATIONS WHICH DO NOT ORGANIZATIONS WHICH DO NOT 
PASS THE EXAM?PASS THE EXAM?
•• If you canIf you can’’t pass an exam where you get a t pass an exam where you get a 

perfect score for signing your name, and we perfect score for signing your name, and we 
give you the correct answers, you probably give you the correct answers, you probably 
arenaren’’t doing a great job with your core health t doing a great job with your core health 
care mission or correct billing either care mission or correct billing either 

•• If you contract or have business relationships If you contract or have business relationships 
with organizations that do not or cannot certify, with organizations that do not or cannot certify, 
they may not be doing a great job with their they may not be doing a great job with their 
contractual and care obligations to you and contractual and care obligations to you and 
patients either  patients either  



How else do we identify the How else do we identify the 
providers most likely to fail in their providers most likely to fail in their 
compliance and patient care compliance and patient care 
obligations?obligations?
•• Affordable Care Act Section 6402Affordable Care Act Section 6402
•• Report, refund, and explain identified Report, refund, and explain identified 

overpayments within 60 days of identificationoverpayments within 60 days of identification
•• Knowing failure to report= False Claims Act Knowing failure to report= False Claims Act 

violationviolation
•• ““Zero is a bad numberZero is a bad number””
•• 227 reports in 2010 is a good number227 reports in 2010 is a good number
•• Use selfUse self--disclosure protocol on OMIG websitedisclosure protocol on OMIG website



How else do we identify the How else do we identify the 
providers most likely to fail in their providers most likely to fail in their 
compliance and patient care compliance and patient care 
obligations?obligations?

•• If they canIf they can’’t pass the OMIG exam, which t pass the OMIG exam, which 
requires signing your name and reading requires signing your name and reading 
the cheat sheet, how are they doing on the cheat sheet, how are they doing on 
the IRS exam?the IRS exam?



IRS Form 990 Questions for Non-Profits
on Governance Policies



NEW YORK: MEASURING NEW YORK: MEASURING 
COMPLIANCE PROGRAMSCOMPLIANCE PROGRAMS

•• Telephone callsTelephone calls
•• ““Please connect me with your compliance officerPlease connect me with your compliance officer””
•• ““How do you check for excluded persons among How do you check for excluded persons among 

employees and contractors?employees and contractors?””
•• ““We have not received your certification; could you send We have not received your certification; could you send 

me a copy?me a copy?””
•• ““How often do you meet with the Board or a board How often do you meet with the Board or a board 

committee?committee?””
•• ““Can we get a copy of your most recent IRSCan we get a copy of your most recent IRS--990990””


